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The agency proposal foll ows:

Sunmary

Pursuant to the provisions of N. J.S. A 52:14B-5.1e, this
chapter expires on August 17, 2004. The Attorney Ceneral of the
State of New Jersey, as the person responsible for the proposal,
adoption and pronul gati on of these rules, has reviewed these
rules and found themto be necessary, reasonable and proper for
the purpose for which they were originally pronul gated.

Accordingly, the Attorney General proposes to readopt
N.J.A. C 13:51, the Chemcal Breath Testing Rules, inits
entirety, w thout anendnents.

Amendnents are not being proposed at this tinme, due to
pendi ng appellate litigation, discussed in nore detail in this
Summary. Foll ow ng the conclusion of the appellate litigation,
the Attorney CGeneral may propose anendnents to these rules.

The present version of the Chem cal Breath Testing Rul es was
readopted February 19, 1999, and becane effective March 15, 1999,
as R 1999, d. 87. 31 NJ.R 770(b). The rules were anended,
ef fective Novenber 19, 2001. 33 N.J.R 3902(Db).

The rul es are organi zed in four subchapters.

Subchapter 1, Breath Test Operators, N.J.A C 13:51-1, is

descri bed bel ow.



N.J.A C 13:51-1.1 sets forth the purpose of the rules,
pursuant to the various authorizing statutory authorities.

N.J.A C 13:51-1.2 contains the definitions for the terns
enpl oyed t hroughout the entire body of the Chem cal Breath
Testing regul atory schene.

N.J.A C 13:51-1.3, Certification, discusses that, for the
pur poses of prosecution, certification of a person as a Breath
Test Qperator is required. This section also discusses the
certification requirenents, that certification is granted in the
formof a certificate and a replica certificate, and that
certification is a training certification only.

N.J.A C 13:51-1.4 describes the prerequisite requirenents
for a law enforcenent officer to becone certified as a Breath
Test Operator.

N.J.A C 13:51-1.5 is the process by which application to
becone a Breath Test Qperator is acconplished.

N.J.A C 13:51-1.6 sets forth the certification training
requi renents necessary to becone a Breath Test Operator, and the
training requirenments to maintain that status, as well as
training requirenment to be trained on new chem cal breath testing
nmet hods and technol ogi es.

N.J.A C 13:51-1.7 sets out the validation of a
certification and the duration of a certification. The

certification of all |law enforcenent officers who have been



certified as a Breath Test (Qperator is for the renai nder of the
cal endar year in which the certification is issued and for the
next two cal endar years.

N.J.A C 13:51-1.8 sets forth the requirements for the
reinstatenment of a certification of a Breath Test Operator, whose
certification as | apsed or expired.

N.J.A C 13:51-1.9 sets out the process by which the
Attorney Ceneral can revoke the certification status of a Breath
Test Operator.

N.J.A C 13:51-1.10 sets forth the process by which a
revocation hearing is held, if requested.

N.J.A C 13:51-1.11 permts the Attorney General to restore
a revoked certification once the Attorney Ceneral is satisfied
that the cause for revocati on has been renoved.

N.J.A C 13:51-1.12 sets out the process to be followed if
the certification of a Breath Test Operator is revoked or
suspended. This section also provides a nechanismfor the
repl acenent of lost certification or replica docunents. N.J.A C
13:51-1. 12(c).

Wth regard to this latter subsection, the Superior Court,

Appel late Division, in State v. Sohl, 363 N.J. Super. 573 (App.

Div. 2003) reversed the finding of the Law D vision Judge and
determ ned that the absence of the initial course conpletion date

on the reverse side of a replacenent replica certificate did not



render the certification or the replica certificate of the Breath

Test Qperator invalid. State v. Sohl, 363 N.J. Super. at 577-

580. This view expressed by the Appellate D vision corresponds
to the view held by the Attorney CGeneral when this subsection was
anended in 1999. See notice of proposed readoption with
anendnents, 30 N.J.R 4321(a), Summary 30 N.J.R at 4324,

Decenber 21, 1998.

N.J.A C 13:51-1.14 establishes that it is the Attorney
Ceneral who nmakes any determnation as to the status of a Breath
Test Qperator, based upon the records naintained by the D vision
of State Police. Moreover, such a determ nation, by the Attorney
Ceneral, is deened to be prinma facie evidence of the status of a
Breath Test QOperator.

Subchapter 2, Breath Test Coordinator/Instructors, N J.A C
13:51-2, is described bel ow

N.J.AC 13:51-2.1 sets forth the eligibility requirenents
for a menber of the New Jersey Division of State Police to becone
a Breath Test Coordinator/Instructor. It also specifies the
manner in which the Attorney Ceneral approves such an
appoi nt nent .

N.J.A C 13:51-2.2 sets forth the training and functional
qualifications for a nenber of the New Jersey Division of State
Police to becone a Breath Test Coordi nator/Instructor.

Subchapter 3, Approved Chem cal Breath Testing Mt hods,



I nstrunents and Methods of Operation, N.J.A C 13:51-3, is
descri bed bel ow.

N.J.A C 13:51-3.1 sets forth the purpose of this
subchapter, consistent with the various statutory authorities.

N.J.A C 13:51-3.2 describes the nechani sm by which a nethod
of chem cal breath testing and an instrument enploying that
met hod of chem cal breath testing is approved by the Attorney
Gener al .

N.J.A C 13:51-3.3 is the nechani sm by which the Breath Test
Coordinator/Instructors are trained, by the manufacturer, on a
new net hod of chem cal breath testing and an instrunment enpl oying
that nethod of chem cal breath testing once the nethod and
i nstrunment have been approved by the Attorney General.

N.J.A C. 13:51-3.5 contains the nethods of chem cal breath
testing approved by the Attorney Ceneral, pursuant to the
aut horizing statutes. Those nethods include Photonetry and
I nfrared anal ysis and el ectrochem cal analysis, when utilized in
a single approved instrunment as a dual system of chem cal breath
testing. Approved instrunents, enploying these approved nethods
of chem cal breath testing are: Photonetry, the utilizing the
Br eat hal yzer ® Model 900 or Mddel 900A, or the Dom nator Al breath;
and Infrared analysis and el ectrochem cal analysis, utilizing the
Al cotest® 7110 MK |11

At NJ.A C 13:51-3.5(a)2i the Attorney Ceneral approved the



Al cotest® 7110 MK I Il as an “approved instrunent” for chem cal
breath testing. That approved instrunent also is available with
a comuni cations feature, and an instrunment with that option is
called an Alcotest® 7110 MK II1I-C. However, and as referenced in
the Summary of notice of proposed readoption, published Decenber
21, 1998, the “C designation and conmuni cati ons feature option
is not integral to the functioning of the Alcotest® 7110 MK |11
or Alcotest® 7110 MK I11-C as an approved evidential breath test
instrument. See 30 N.J.R 4321, 4325, referencing the
“Conform ng Products List (CPL) of Evidential Breath Test Devices
(EBTDs),” as published by the National H ghway Traffic Safety
Adm ni stration (NHTSA), at 63 Fed. Reg. 10066, Feb. 27, 1998. In
that CPL anendnment, NHTSA nade the foll ow ng statenent.

“The Al cotest 7110 MK I, manufactured by

Nati onal Draeger, Inc., is now also nade with

an internal conputer comrunications feature

as a standard capability of the instrunent.

The enhanced version of the device wth the

new conput er comuni cations capability wll

be sold as the Alcotest 7110 MK III1-C. This

new designation is added to the CPL, though

NHTSA made the judgnment that additional

testing of the enhanced device was not

necessary because the enhancenents have no



bearing on the al cohol neasuring capability
of the device.” [Enphasis added.]

N.J.A C 13:51-3.6 describes the approved net hods of
operation for the performance of chem cal breath testing of the
breath of a person using approved instrunents.

Subchapter 4, Breath Test Instrunent, General Maintenance
and Adm nistrative Recordkeeping, N.J.A C 13:51-4, is described
bel ow.

N.J.A C 13:51-4.1 sets forth the purpose of this
subchapt er

N.J.A C 13:51-4.2 addresses the mai ntenance of
admnistrative files by the Division of State Police for the
Attorney General. It also provides a nmechanismfor public access
to docunents which fall within the scope of public records.

N.J.A C 13:51-4.3 addresses the function of periodic
i nspection of breath test instrunents, by Breath Test Coordi nator
/1nstructors for photonetric and infrared/el ectrochem cal
anal ysis breath test instrunents.

Wth respect to this section, it is noted that follow ng the

deci sion by the New Jersey Suprene Court in State v. Garthe, 145

N.J. 1 (1996), with respect to the manner in which periodic
i nspections are perforned, the Superior Court Appellate Division

made a simlar finding in State v. Ceverley, 348 N.J. Super. 455

(App. Div. 2002). 1In State v. Ceverley, the Appellate Division

- 10 -



was asked to determ ne “whether a revision in the standard
protocols for use by State Police coordinators in testing
breat hal yzers affects the admssibility in evidence in driving
while intoxicated (DW) prosecutions of the Breath Test

| nspectors' Inspection Certification (BTIIC) to establish that
the [B]reathal yzer was in proper working order.” State v.

Cleverley, 348 N.J. Super. at 457. The Court, follow ng the

reasoning and rationale in State v. Garthe, supra, found that the

Cctober 1, 1997 revision of the inspection procedures, prepared
by the Chief Forensic Scientist of the Division of State Police,

was acceptable and proper. State v. Ceverley, 348 N.J. Super.

at 457, 464-5.

The Appendix to the rules is the “Al cohol Influence Report
Form Breathal yzer Check List.” This Formis used to record the
results of chem cal breath tests performed on photonetric
chem cal breath test instrunments. N J.A C 13:51-3.5(a)l
pursuant to N.J.A C 13:51-3.6(a).

As this notice indicates, these rules are being proposed for
readopti on wi thout anendments. That decision stens in part from
the fact that there is litigation presently pending with respect
to the Alcotest® 7110 MK Il evidential breath test instrunment.

Beginning in |ate 2000, a one year pilot project was
initiated in Pennsauken Townshi p, Canden County, to introduce the

Al cotest® 7110 MK I Il evidential breath test instrunment. During



the pilot project over 350 individuals were subjected to chem cal
breath testing on an Alcotest® 7110 MK Il evidential breath test
instrunment in the Pennsauken Township Police Departnent. O that
group, in early 2002, twenty (20) of those defendants were joi ned
in a pre-trial consolidated notion in the Superior Court, Law
D vision. The purpose of the consolidated notion was to conduct
a pre-trial NNJ.RE. 8104 Mdtion, where the State woul d present
evi dence, through appropriate expert w tnesses, sufficient for
the Law Division Court to determne that chem cal breath test
results obtained on the Alcotest® 7110 MKII| evidential breath
test instrunent are scientifically accurate and reliable, and
therefore, can be introduced in evidence in a prosecution for a
violation of NN.J.S. A 39:4-50 (DW), N J.S A 39:3-10.13
(CDL/DW) or N J.S. A 12:7-46 (Operating a Vessel Wile
I nt oxi cated), without the need for the State to produce expert
W tnesses in each and every case.

The Court granted the State’s notion for a pre-trial

N.J.R E 8104 hearing; the case is identified as State v. Arnold

Foley, et al., Superior Court Law Division, Canden County, Docket

No. A 45-02.

The evidentiary hearing conmenced on Septenber 8, 2003 and
concl uded on Cctober 14, 2003. The State presented evidence from
expert witnesses on the scientific reliability and accuracy of

the chem cal breath testing readi ngs obtained fromthe Al cotest®



7110 MK 11l evidential breath test instrunment. The defense
presented their argunents, through an expert w tness, asserting
the contrary view.

Foll ow ng that pre-trial evidentiary hearing, the Judge nade
findings of fact and conclusions of |aw and issued a witten

opi ni on on Decenber 12, 2003. State v. Arnold Foley, et al.

Docket No. A 45-02 (Law Division, Decenber 12, 2003). |In that
witten opinion, the Court found
“. . . that the [Alcotest® 7110 [MK II11],
whi ch uses both infrared analysis and el ectro
chem cal anal ysis as a dual system of
chem cal breath testing, is scientifically
reliable and accurate. Therefore, chem cal
breath test readi ngs produced by the
[ Al cotest® 7110 [MK II11] may be introduced
in evidence in a prosecution for violation of
N.J.S. A 39:4-50, or NJ.S. A 39:3-10.13, or
N.J.S.A 12:7-46 without the need for the
State to produce expert w tnesses in each and
every case.”

State v. Foley, Witten Opinion at page 1. Also, page

21.
However, in the course of making its findings of fact, the

Law Di vi si on Judge nmade certain findings, which in the view of



the Attorney CGeneral, went beyond the scope of the pre-trial
N.J.R E. 8104 heari ng.

As a result of these additional findings of fact, it is
anticipated that there will be additional litigation at the trial
or appellate level. Accordingly, anmendnents to these rules are
not being proposed at this tine. Amendnents may be proposed once

l[itigation on this issue is concluded.

Soci al | mpact

These rules wll continue to have an obvi ous benefi ci al
soci al inpact. The apprehension, prosecution and conviction of
i ndi vidual s operating vehicles or vessels while under the
i nfluence of intoxicating |liquor or drugs, or with an al cohol
concentration in their blood or breath at, or above, a specific
| egi slatively determ ned | evel, serve the overall public good.

These rules nost directly affect police and other |aw
enforcenent officers, police departnents and | aw enf orcenent
agenci es and the heads of those agencies, including the State
Police. They serve to assist police and | aw enforcenent in the
efficient admnistration of the inplied consent provisions
requi ring chemcal breath testing of a person suspected of

operating a notor vehicle or vessel while intoxicated.



Econom c | npact

The proposed readoption of the Chem cal Breath Testing Rul es
w Il have no econom c inpact upon the general public or upon the
government entities directly affected by its provisions. The
entity which is expected to initially bear the primry costs
associated with these changes is the Division of State Police
t hrough the additional acquisition of these new evidenti al
chential breath test instrunents and establishnment of rel ated
training and adm ni strative procedures. The Attorney General,
through the Division of Crimnal Justice, and various County
Prosecutor’'s Ofices are also expected to be affected through
their respective involvenent in |egal challenges not addressed in

State v. Foley, supra.

O her law enforcenent entities and prosecutors (rnunici pal
and county) may be affected. However, any decision to purchase
new chem cal breath testing instrunments is an el ective deci sion,
since there is no requirenent in these rules that existing
chem cal breath testing nethods or instrunents be abandoned. A
decision to acquire any new chem cal breath testing technology is
a decision nmade at the discretion of the Chief of Police or other
| aw enf orcenent executive, subject to approval and appropriation
of funds by the appropriate authorities of the |ocal governing

unit. However, it is anticipated that many | aw enf or cenent



entities may elect to utilize funds being held in their Drunk
Driving Enforcenent Fund account (N.J.S. A 39:4-50.8), or seek
grants to purchase new chem cal breath testing instrunents.

Any econom ¢ i npact on manufacturers or vendors of chem ca
breath testing instrunments, under the provisions at Section 3.2,
are costs associated with the marketing and testing of those
instrunments. Any materials which these rules nmay require
manuf acturers or vendors to produce, are materials and
docunent ati on which those entities should already have readily

available to themas part of any proposal to the State.

Feder al St andards St at enent

A Federal standards analysis is not required because the
rul es proposed for readoption were not issued:

1) under the authority of any Federal law or State statute
that incorporates or refers to Federal |aw, Federal standards or
Federal requirenents; or

2) to inplenent, conply with or participate in any program
establ i shed under Federal |aw or under a State statute that
incorporates or refers to Federal |aw, Federal standards or

Federal requirenents.



Jobs | npact

The Attorney Ceneral anticipates that the rules proposed for
readoption will not result in the creation of new jobs or cause

the | oss of existing jobs.

Agriculture I ndustry | npact

The rul es proposed for readoption wll not have any i npact

on the agriculture industry in New Jersey or el sewhere.

Requl atory Flexibility Statenent

A regulatory flexibility analysis is not required because
the rul es proposed for readoption do not inpose reporting, record
keepi ng or other conpliance requirenments on small businesses, as
that termis defined in the Regulatory Flexibility Act, N J.S. A
52: 14B- 16 et seq. The rules do not inpact small businesses.

Manuf acturers or vendors of evidential chem cal breath test
instrunments and rel ated supplies and equi pnent are not small
busi nesses within the neaning of the Regulatory Flexibility Act.

The Attorney Ceneral finds that a regulatory flexibility
anal ysis is not required under the provisions of Section 4,

Chapter 169 of the Public Laws of 1986. The Chem cal Breath



Testing Rules do not inpose reporting, record keeping or other
conpliance requirenents on snall businesses. The rules only

i npose duties and responsibilities upon the Attorney General, |aw
enf orcenment agencies and the Division of State Police pursuant to

N.J.S.A 39:4-50.3, NJ.S A 39:3-10.25 and N.J.S. A 12:7-56.

Smart Growt h | npact

The rul es proposed for readoption will not have an inpact on
t he achi evenent of smart growth or the inplenentation of the

St at e Devel opnent and Redevel opnment Pl an.

Full text of the proposed readoption may be found in the New

Jersey Admnistrative Code at N.J. A C_13:51.



